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Regul ati on
No. 1165-2-29 18 Novenber 1987

VWAt er Resources Policies and Authorities
GENERAL CREDI T FOR FLOOD CONTROL

1. Purpose. This establishes guidelines and procedures for Departnent
of the Arny application of the provisions of Section 104 of Public Law
99- 662.

2. Applicability. Policies and procedures contained herein apply to
al | HQUSACE el enments and field operating agenci es of the Corps of
Engi neers having Civil Wrks responsibilities.

3. Reference. Section 104 of Public Law 99-662. |(Appendix A)l

4. Legislative Provisions. Section 104 authorizes and directs the
devel opnent of guidelines which include criteria for deternining whether
work carried out by local interests is conpatible with a project for
flood control. Conpatible work which was carried out prior to project
aut hori zation, before 17 Novenber 1986 but after 17 Novenber 1981, nmmy
be considered part of the project and credited agai nst the non-Federa
share of the cost of project, if the |ocal sponsor applied for

consi deration of such work not later than 31 March 1987. Local work to
be carried out after 17 Novenber 1986 must receive Arny approval prior
to construction to be eligible for credit, taking into account the
econom ¢ and environnental feasibility of the project. (Such approval
can only be given on the basis of the guidelines required to be issued
pursuant to Section 104(a); hence, the lawis silent with respect to
wor k perforned between 17 Novenber 1986 and the effective date of the
guidelines.) The credit will not relieve the non-Federal sponsor of the
requirenment to pay 5 percent of the project costs in cash during
construction of the remainder of the project. This legislative
authority also provides that benefits and costs of conpatible work will
be considered in the econom c evaluation of the Federal project. This
i ncludes the costs and benefits of conpatible | ocal work which was
carried out after 17 Novenber 1981 or within the 5 years prior to the
initial obligation of reconnai ssance study funds if that should
establish a later date.

5. Discussion. Discussion of this legislation is contained in the
Conference Report, H R Rpt. No. 99-1013, which acconpanies H R 6. The
House passed version of the bill contained a nunber of project-specific
provisions that authorized credit against the non-Federal share for
conpati bl e work conpleted by local interests. The Senate passed version
aut hori zed crediting of conpatible flood control works for projects
under study. Both genera
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under study. Both general provisions would enable local interests to
proceed with conpatible work on the understanding that the | oca

i nprovenents woul d be considered a part of the Federal project for the
pur pose of benefit-to-cost analysis, as well as subsequent cost sharing.
The Conference Committee deleted virtually all of the crediting

provi sions applicable to individual projects and expanded the genera
provision allowing the Secretary to credit the cost of certain work
undertaken by local interests prior to project authorization against the
non- Federal share of project costs and to consider the benefits and
costs in the econom c evaluation of a nore conprehensive project. This
authority provides a basis for non-Federal interests to undertake |oca
work to alleviate fl ood danages in the period preceding authorization of
a Federal project with assurance that they will not adversely affect the
project's econonic feasibility. It provides |ocal sponsors nore
flexibility in neeting their flood probl ens.

6. Ceneral Policy.

a. Section 104 is applicable only to projects specifically
aut hori zed by the Congress (not to projects authorized by the Chief of
Engi neers under continuing authorities), and only to "flood control"
projects except in instances where the Congress nay provide, by specific
| anguage in the authorization, that a project of other characterization
is eligible for Section 104 credit consideration.

(1) Section 104 provisions will be applied only at |ocations where
Federal construction of a congressionally authorized project, or
separabl e element thereof, is initiated after April 30, 1986; a
congressional ly aut horized study is underway; or where the feasibility
report has been forwarded for Executive Branch review or for
consi deration by Congress.

(2) The crediting provisions of Section 104 are applicable only to
non- Federal work started after the reconnai ssance phase of Corps
preaut horization studies but prior to project authorization. No credit
is avail able under Section 104 for non-Federal work started after
proj ect authorization.

(3) Acredit recomendation will be in response to a specific
request froma State, city, municipality or public agency that is the
prospective | ocal sponsoring agency for the contenpl ated Federal plan

b. Wrk eligible for crediting shall be limted to that part of the
| ocal inprovenent directly related to a flood control purpose. (These
gui del i nes, although they generally make reference to flood contro
"projects," should be understood to have equi val ent application to
all ocated flood control costs in a nultiple purpose project.) Measures
(structural or nonstructural) undertaken for channel alignnent,
navi gation, recreation, fish and wildlife, land reclanation, drainage,
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or to protect against |and erosion, and which, in conjunction with the
project, do not produce appreci able and dependabl e effects in preventing
damage by irregular and unusual rises in water |evels, are not classed
as flood control works and are ineligible for credit.

c. Future work proposed for crediting should be separately usefu
for flood control or other purposes even if the Federal Governnent does
not construct the contenplated project, and nmust not create a potenti al
hazar d.

d. For local work initiated before 17 Novenber 1986, but after 17
Novenber 1981, the |ocal sponsoring agency nmust have requested
consideration by letter dated on or before 31 March 1987. For new | ocal
wor k comrenced after 17 Novenber 1986, only work for which the sponsor
receives notification of conpatibility and extent of potential credit
pursuant to subparagraph 9(c) of this regulation shall be eligible for
credit.

e. The maxi nrum anount creditable shall equal the actua
expendi tures nmade by non-Federal entities (not linmted solely to the
project sponsor's specific efforts and expenditures) for work that neets
the criteria set forth above and in paragraphs 7 or 8. Expenditures
eligible for inclusion in the anbunt creditable include the costs of al
efforts actually required for the non-Federal inplenmentation of the
conpatible flood control works including, but not necessarily limted
to, costs for pernmits, environnental, cultural or archeol ogica
i nvestigations, engineering and design, |and acquisition expense, other
LERRD, and construction of the flood control works including any
required mtigation neasure. For construction efforts acconplished by
non- Federal interests using their own forces and other resources, for
whi ch "costs" may not be recorded, consideration will be given to
i nclusion of a reasonable estimte of the value thereof (as if
acconplished by contract). Regardless of the total anount creditable on
this basis, however, the anpbunt actually credited will not exceed the
amount that is a reasonable estimate of the reduction in Federal project
expenditures resulting fromsubstitution of the [ocal work for
aut hori zed project elenents or, in the case of conpatible work outside
the scope of the project as originally authorized, a reasonable estinate
of what Federal expenditures would have been if that work had been
Federally constructed. Costs of subsequent naintenance of the
creditabl e non-Federal flood control work will not be credited. 1In the
event that the local construction work is financed by a Federa
non-rei nbursabl e grant or other Federal funds, the anpbunt creditable
agai nst future local cooperation requirenments shall be reduced by a
commensur at e anount, unless the |aw governing the grant pernits grant
funds to be used to neet the non-Federal share of Corps of Engineers
cost sharing requirenents. However, there will be no correspondi ng
reduction in the costs or benefits considered in the project's economc
eval uati on.
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f. Regardless of the total anmpunt creditable for conpatible work at
the tinme of construction, the |ocal sponsor will be required to
contribute 5 percent of the total project cost in cash during
construction of the project by the Corps. The credit can only be
applied toward the val ue of needed | ands, easenents, rights-of-way,
rel ocations, and di sposal areas (LERRD) the sponsor woul d otherw se have
to provide plus any additional required cash contribution needed to nmake
the total sponsor contribution equal at |east 25 percent of total
project costs. As a consequence of crediting non-Federal construction
costs against LERRD requirenments sone costs for LERRD nay becone a
Federal responsibility.

g. Reinbursenent to non-Federal interests will not be nmade for any
excess of costs for conpatible works beyond that which can be credited
in accordance with subparagraph 6(f). |In this regard, reinbursenents
pursuant to Section 103(a)(3) of P.L. 99-662 will not be nmade should the
non- Federal share of project-related costs exceed 50 percent of total
project-related costs by virtue of such excess of costs for conpatible
wor K.

h. Local interests are responsible for devel oping all necessary
engi neering plans and specifications for the work they propose to
undertake. However, those costs, including engineering and over head,
directly attributable to the creditable part of |ocal work nmay be
included in the anmount credited.

i. Non-Federal costs in connection with LERRD required for the
Federal project, regardl ess of when incurred, will be recognized in
conput ati on of the LERRD conponent of project costs (the credit
provi sions of Section 104, P.L. 99-662, have no direct bearing on this).

j - Non-Federal construction and LERRD costs in connection with

conpatible work for which credit can be given will, when those costs are
i ncorporated in project costs, be included in their related categories,
and total project cost sharing responsibilities will be adjusted

accordi ngly.

7. Cedit Citeria for Projects Authorized on or Before 17 Novenber
1986

a. For work acconplished prior to project authorization, the
following |local inprovements can be construed as conpati bl e and
considered for credit: (1) Wrk that would constitute an integral part
of the Federal project as authorized (integral work); (2) Wrk that
woul d have been included in the Federal project if it had not been
assuned to be part of the without project condition (external work); and
(3) Work that reduces the construction cost of the Federal plan
(substitute work).



ER 1165-2-29
18 Nov 87

b. For local work acconplished subsequent to project authorization
only work started prior to authorization, and for which credit
consi deration was requested by letter dated on or before 31 March 1987,
is eligible for credit under the provisions of Section 104. New
non- Federal work initiated after project authorization, provided it is
on an elenent of the authorized project, is subject to linmted credit
under a separate authority. Such work, if the sponsor desires rel ated
credit, should be undertaken under formal agreenment pursuant to Section
215 of the Flood Control Act of 1968, P.L. 90-483, approved August 13,
1968, as anended.

c. Al creditable non-Federal costs for conpatible work, and
rel ated benefits, may be considered in the project econom c eval uation
and, to the extent the related benefits are required for econonic
justification, creditable costs shall be included in total project first
costs. In any event, costs for conpatible work shall be included in
total project first costs to at |east the extent that credit is actually
gi ven, including LERRD

d. Flood control projects authorized in P.L. 99-662 subject to
Sections 903(a) and (b) or simlar provisions (401(b) and (601(b)) of
that act fall, with respect to crediting non-Federal costs, under this
par agr aph. (However, pending conpletion of the relevant procedura
requi renments for such projects, as set forth in those provisions of the
act, Section 215 agreenents covering proposed non-Federal acconplishnent
of conpatible work on the project will not be executed.) W rks eligible
for credit will be explicitly addressed in new project reports subnitted
to the Secretary of the Arny pursuant to Sections 903(a) and (b) or
sinmlar provisions.

e. Fornulas for deternining the amount of allowable credit in
accordance with these guidelines are provided in Appendi x B.

8 Cedit Citeria for Projects Authorized After 17 Novenber 1986

a. |In general, for projects authorized after 17 Novenber 1986, work
eligible for credit will be explicitly addressed in reconmmendations to
Congress. |If a report has been submtted to Congress, work on an

el enment of the recommended Federal project or work that reduces its
construction cost can be considered for credit.

b. Local work initiated after 17 Novenber 1981 or within 5 years
before the first obligation of funds for the reconnai ssance study began
whi chever is later, can be incorporated into the recomrended plan for
t he purpose of econom c eval uation. However, credit can be consi dered
only for local work undertaken after the end of the reconnai ssance study
and for which a credit application has been acted upon prior to
construction pursuant to paragraph 9 procedures.
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(For any portion of such work undertaken prior to 17 Novenber 1986,
credit may be granted only if a letter application was received prior to
31 March 1987.) |If such work was undertaken between 17 Novenber 1986
and the effective date of this regulation, an after-the-fact application
pursuant to the paragraph 9 procedures will be accepted.

c. Reports reconmendi ng Federal participation in a plan should
include the foll owing, "Future non-Federal expenditures for inprovenents
that, prior to their construction, are found to be conpatible with the
pl an recomrended herein, as it nmay be subsequently nodified, wll
entitle the (sponsor's nane) to consideration for credit in accordance
with the guidelines established under Section 104, P.L. 99-662."

d. Al costs for non-Federal work incorporated in the recomended
plan in accordance with this paragraph shall be included in total
project first costs and will therefore be subject to cost sharing.

Rel ated benefits will be included in the project's econonic eval uation.

9. Procedures.

a. For non-Federal works undertaken prior to 17 Novenber 1986,
credit deternminations (deferred until these guidelines becane effective)
will be made by the Secretary in response to the applications received
prior to 31 March 1987. Future non-Federal works for which credit nay
be all owed under the provisions of Section 104 of Public Law 99-662 are
limted, basically, to | ocal works undertaken while Federa
preaut horization studies of a Federal project for the locality are in
progress. Credit consideration for such works will be governed by the
procedures set forth here. Non-Federal entities desiring credit should
confer with the District Engineer and submt a witten application to
him The application will include a full description of planned work,
pl ans, sketches, and simlar engineering data and information sufficient
to pernmt analysis of the |ocal proposal.

b. The District Engineer shall review the engineering adequacy of
the local proposal and its relation to the Federal plan and determ ne
what part of the proposed | ocal inmprovenent would be eligible for
credit. The District Engineer will forward his reconmrendations through
t he Division Engi neer and the Chief of Engineers to the Assistant
Secretary of the Arny (Civil Wrks) and provide informtion on

(1) Basis for concluding the local plan is appropriate in relation
to the prospective Federal plan.

(2) Total estimated cost and benefits of creditable work.
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(3) Environnental effects of the local work, including a brief
statenent of both beneficial and detrinmental effects to significant
resources.

(4) The urgency for proceeding with the | ocal plan.

c. Upon being inforned of the Secretary's decision, the District
Engi neer shall reply by letter stating to the |ocal applicant what | ocal
work and costs can reasonably be expected to be recomended for credit
under the provisions of Section 104 (assunming that the final plan for a
Federal project, when it is ultimately recommended, remains such as to
preserve the local work as a relevant elenment). |If the inprovenent
proposed by the non-Federal entity includes work that will not becone a
part of the Federal project, the means of deternmining the part eligible
for credit shall be fully defined. This letter shall include the
foll ow ng conditions:

(1) This shall not be interpreted as a Federal assurance regarding
| ater approval of any project nor shall it comit the United States to
any type of reinbursenent if a Federal project is not undertaken

(2) This does not elimnate the need for conpliance with other
Federal, State, and |ocal requirements, including any requirenents for
pernmits, Environmental |npact Statenments, etc.

(3) Upon authorization of the Federal project, approval shall be
subject to rescission if the non-Federal work has not commenced and, as
a consequence, Corps planning for orderly inplenmentation of the project
i s being adversely affected.

d. The non-Federal entity will notify the District engi neer when
wor k comrences. The District Engineer will conduct periodic and fina
i nspections. Upon conpletion of local work, local interests shal
provide the District Engineer details of the work acconplished and the
actual costs directly associated therewith. The District Engineer shal
audit clained costs to ascertain and confirmthose costs properly
creditable and shall informthe non-Federal entity of the audit
results.

e. During further Corps studies, the local work actually
acconpl i shed that would constitute a legitimte part of the overal
reconmended Federal project may be incorporated within any plan |ater
reconmrended for inplenentation.

f. The District Engineer shall submt a copy of his letter and
notification of creditable costs of conpleted work to the Secretary
t hrough the Division Engineer and the Chief of Engi neers.
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g. Al justification sheets supporting new start reconmendati ons
for Preconstruction Engineering and Design or Construction of projects
Will include information on credits in the paragraph on | ocal
cooperation. The information should include but not be limted to date
of the District Engineer's letter to the sponsor pursuant to
subparagraph 9(c) of this regulation, status of the creditable work,
estimated or actual cost of the work and the estinmated anpunt of credit.

FOR THE COVMANDER:

C. LEE
Col onel , Corps of Engi neer
Chi ef of Staff

A - Section 104 of Public Law 99-662
B - Formulas for Determ ning Armount of Allowable Credit

2 Appendi ces
App
App



